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Responding to Public Health and Economic Impacts of COVID-19

The Coronavirus State and Local Fiscal Recovery Funds provide resources for governments to meet the
public health and economic needs of those impacted by the pandemic in their communities, as well as
address longstanding health and economic disparities, which amplified the impact of the pandemic in
disproportionately impacted communities, resulting in more severe pandemic impacts.

The eligible use category to respond to public health and negative economic impacts is organized
around the types of assistance a recipient may provide and includes several sub-categories:

e public health,

e assistance to households,

e assistance to small businesses,
e assistance to nonprofits,

e aid to impacted industries, and
e public sector capacity.

In general, to identify eligible uses of funds in this category, recipients should (1) identify a COVID-19
public health or economic impact on an individual or class (i.e., a group) and (2) design a program that
responds to that impact. Responses should be related and reasonably proportional to the harm
identified and reasonably designed to benefit those impacted.

To provide simple, clear eligible uses of funds that meet this standard, Treasury provides a non-
exhaustive list of enumerated uses that respond to pandemic impacts. Treasury also presumes that
some populations experienced pandemic impacts and are eligible for responsive services. In other
words, recipients providing enumerated uses of funds to populations presumed eligible are clearly
operating consistently with the final rule.?

Recipients also have broad flexibility to (1) Edem'tify and respond to other pandemic impacts and (2)
serve other populations that experienced pandemic impacts, beyond the enumerated uses and
presumed eligible populations. Recipients can also identify groups or “classes” of beneficiaries that
experienced pandemic impacts and provide services to those classes.

1 However, please note that use of funds for enumerated uses may not be grossly disproportionate to the harm. Further,
recipients should consult the Capital Expenditures section for more information about pursuing a capital expenditure; please
note that enumerated capital expenditures are not presumed to be reasonably proportional responses to an identified harm
except as provided in the Capital Expenditures section.
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Assistance to Nonprofits

Nonprofits have faced significant challenges due to the pandemic’s increased demand for services and
changing operational needs, as well as declines in revenue sources such as donations and fees.
Nonprofits eligible for assistance are those that experienced negative economic impacts or
disproportionate impacts of the pandemic and meet the definition of “nonprofit”—specifically those
that are 501(c)(3) or 501(c)(19) tax-exempt organizations.

Impacted Nonprofits

Recipients can identify nonprofits impacted by the pandemic, and measures to respond, in many ways;
for example, recipients could consider:

v Decreased revenue (e.g., from donations v Capacity to weather financial hardship

and fees) v Challenges covering payroll, rent or
v Financial insecurity mortgage, and other operating costs

v Increased costs (e.g., uncompensated
increases in service need)

Assistance to nonprofits that experienced negative economic impacts includes the following
enumerated uses:

v" Loans or grants to mitigate financial v Technical or in-kind assistance or other
hardship services that mitigate negative economic
impacts of the pandemic

Disproportionately Impacted Nonprofits
Treasury presumes that the following nonprofits are disproportionately impacted by the pandemic:

v Nonprofits operating in Qualified Census ¥~ Nonprofits operating in the U.S. territories
Tracts

v" Nonprofits operated by Tribal
governments or on Tribal lands

Recipients may identify appropriate responses that are related and reasonably proportional to
addressing these disproportionate impacts.
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1 U.S. DEPARTMENT OF THE TREASURY
Premium Pay

The Coronavirus State and Local Fiscal Recovery Funds may be used to provide premium pay to eligible
workers performing essential work during the pandemic. Premium pay may be awarded to eligible
workers up to $13 per hour. Premium pay must be in addition to wages or remuneration (i.e.,
compensation) the eligible worker otherwise receives. Premium pay may not exceed $25,000 for any
single worker during the program.

Recipients should undergo the following steps to provide premium pay to eligible workers.

1. identify an “eligible” worker. Eligible workers include workers “needed to maintain continuity
of operations of essential critical infrastructure sectors.” These sectors and occupations are

eligible:

v Health care v’ State, local, or Tribal government

v" Emergency response workforce

v’ Sanitation, disinfection & cleaning v" Workers providing vital services to

v Maintenance Tribes

v/ Grocery stores, restaurants, food v Educational, school nutrition, and other
production, and food delivery work required to operate a school

v Pharmacy facility

v Biomedical research v" Laundry

v Behavioral health v" Elections

v Medical testing and diagnostics v" Solid waste or hazardous materials

v" Home and community-based health care management, response, and cleanup
or assistance with activities of daily living  ¥* Work requiring physical interaction with

v" Family or child care patients

v" Social services v Dental care

v" Public health v" Transportation and warehousing

v Mortuary v" Hotel and commercial lodging facilities

v" Critical clinical research, development, that are used for COVID-19 mitigation

and testing necessary for COVID-19
response

and containment

Beyond this list, the chief executive (or equivalent) of a recipient government may designate
additional non-public sectors as critical so long as doing so is necessary to protecting the health
and wellbeing of the residents of such jurisdictions.

Verify that the eligible worker performs “essential work,” meaning work that:

e Is not performed while teleworking from a residence; and
e |nvolves either:
a. regular, in-person interactions with patients, the public, or coworkers of the
individual that is performing the work; or
b. regular physical handling of items that were handled by, or are to be handled by,
patients, the public, or coworkers of the individual that is performing the work.
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Deborah Botchie

From: Delaware ARPA <delawarearpa@btlaw.com>
Sent: Thursday, December 16, 2021 2:23 PM

To: Deborah Botchie; Delaware ARPA

Subject: RE: Question

Hi Deborah,

Thanks for reaching out. Under ARPA guidance, premium pay may be awarded to eligible workers performing essential
work during the COVID—19 public health emergency. Eligible workers are those needed to maintain continuity of
operations of essential critical infrastructure sectors, including any work performed by an employee of a local
government. Essential work means regular in-person interactions with others or regular physical handling of items
handled by others, but would exclude any time spent working remotely. Employees who meet those definitions would
be eligible for up to $13/hour in premium pay, so your proposal of $1/hour is permissible and the time frame you
proposed is also allowable under ARPA. This should be tied to actual hours worked, although it may be paid in a one-
time payment. There is a maximum permitted amount of $25,000/worker that may be awarded in premium pay, and if
premium pay would increase a worker’s total pay above 150% of the state or county’s average annual wage for all
occupations as defined by the BLS, you must provide Treasury with a written justification of how the premium pay is
response to workers performing essential work during the public health emergency.

Let me know if you have any other questions —happy to discuss further.
Thanks!

Veronica Schilb | Associate

Barnes & Thornburg LLP

11 South Meridian Street, Indianapolis, IN 46204
Direct: (317) 225-3178 | Mobile: (260) 415-4187

W 1 M BARNES &
m = THORNBURG.. 0 ¥ B (]

Atlanta | Boston | California | Chicago | Delaware | Indiana | Michigan

Minneapolis | New York | Ohio | Raleigh | Salt Lake City | Texas | Washington, D.C

Visit our Subscription Center to sign up for legal insights and events.

From: Deborah Botchie <DBotchie@mvtown.com>
Sent: Tuesday, December 14, 2021 2:21 PM

To: Delaware ARPA <delawarearpa@btlaw.com>
Subject: [EXTERNAL]Question

Good afternoon,

I have a question for you regarding an article I read in a local newspaper, that the Town of Dewey Beach received
approval from your law firm that they can spend ARPA funds to pay essential town employees a $1 for every hour
worked from March 23, 2020 to July 13, 2021.

What is your defmnition of essential town employee? The employees of the Town of Millville, which during this
time-frame was 5 F1T" and 1 PT, worked every single day during COVID. Are we eligible to get the $1 for every
hour worked?
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4 U.S. DEPARTMENT OF THE TREASURY

Water & Sewer Infrastructure

The Coronavirus State and Local Fiscal Recovery Funds may be used to make necessary investments in
water and sewer infrastructure. State, local, and Tribal governments have a tremendous need to
address the consequences of deferred maintenance in drinking water systems and removal,
management, and treatment of sewage and stormwater, along with additional resiliency measures
needed to adapt to climate change.

Recipients may undertake the eligible projects below:

PROJECTS ELIGIBLE UNDER EPA’S CLEAN WATER STATE REVOLVING FUND {CWSRF)

Eligible projects under the CWSRF, and the final rule, include:

v

v

Treasury encourages recipients to review the EPA handbook for the CWSRF for a full list of eligibilities.

Construction of publicly owned
treatment works

Projects pursuant to implementation
of a nonpoint source pollution
management program established
under the Clean Water Act (CWA)
Decentralized wastewater treatment
systems that treat municipal
wastewater or domestic sewage
Management and treatment of
stormwater or subsurface drainage
water

Water conservation, efficiency, or
reuse measures

v

Development and implementation of a
conservation and management plan
under the CWA

Watershed projects meeting the
criteria set forth in the CWA

Energy consumption reduction for
publicly owned treatment works
Reuse or recycling of wastewater,
stormwater, or subsurface drainage
water

Security of publicly owned treatment
works

PROJECTS ELIGIBLE UNDER EPA’S DRINKING WATER STATE REVOLVING FUND (DWSRF)

Eligible drinking water projects under the DWSRF, and the final rule, include:

v

v

Treasury encourages recipients to review the EPA handbook for the DWSRF for a full list of eligibilities.

Facilities to improve drinking water
quality

Transmission and distribution,
including improvements of water
pressure or prevention of
contamination in infrastructure and
lead service line replacements

New sources to replace contaminated
drinking water or increase drought
resilience, including aquifer storage
and recovery system for water storage

v

Green infrastructure, including green
roofs, rainwater harvesting collection,
permeable pavement

Storage of drinking water, such as to
prevent contaminants or equalize
water demands

Purchase of water systems and
interconnection of systems

New community water systems
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U.S. DEPARTMENT OF THE TREASURY

ADDITIONAL ELIGIBLE PROJECTS

With broadened eligibility under the final rule, SLFRF funds may be used to fund additional types of
projects— such as additional stormwater infrastructure, residential wells, lead remediation, and certain
rehabilitations of dams and reservoirs — beyond the CWSRF and DWSREF, if they are found to be
“necessary” according to the definition provided in the final rule and outlined below.

v" Culvert repair, resizing, and removal, v" Broad set of lead remediation projects

replacement of storm sewers, and
additional types of stormwater
infrastructure

v" Infrastructure to improve access to
safe drinking water for individual
served by residential wells, including
testing initiatives, and
treatment/remediation strategies that
address contamination

v Dam and reservoir rehabilitation if
primary purpose of dam or reservoir is

eligible under EPA grant programs
authorized by the Water
Infrastructure Improvements for the
Nation (WIIN) Act, such as lead
testing, installation of corrosion
control treatment, lead service line
replacement, as well as water quality
testing, compliance monitoring, and
remediation activities, including
replacement of internal plumbing and
faucets and fixtures in schools and

for drinking water supply and project childcare facilities
is necessary for provision of drinking
water

A “necessary” investment in infrastructure must be:

(1) responsive to an identified need to achieve or maintain an adequate minimum level of service,
which may include a reasonable projection of increased need, whether due to population
growth or otherwise,

(2) a cost-effective means for meeting that need, taking into account available alternatives, and

(3) forinvestments in infrastructure that supply drinking water in order to meet projected
population growth, projected to be sustainable over its estimated useful life.

Please note that DWSRF and CWSRF-eligible projects are generally presumed to be necessary
investments. Additional eligible projects generally must be responsive to an identified need to achieve
or maintain an adequate minimum level of service. Recipients are only required to assess cost-
effectiveness of projects for the creation of new drinking water systems, dam and reservoir
rehabilitation projects, or projects for the extension of drinking water service to meet population
growth needs. Recipients should review the supplementary information to the final rule for more details
on requirements applicable to each type of investment.

APPLICABLE STANDARDS & REQUIREMENTS

Treasury encourages recipients to adhere to strong labor standards, including project labor agreements
and community benefits agreements that offer wages at or above the prevailing rate and include local
hire provisions. Treasury also encourages recipients to prioritize in their procurements employers with
high labor standards and to prioritize employers without recent violations of federal and state labor and
employment laws.
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Program Administration

The Coronavirus State and Local Fiscal Recovery Funds final rule details a number of administrative
processes and requirements, including on distribution of funds, timeline for use of funds, transfer of
funds, treatment of loans, use of funds to meet non-federal match or cost-share requirements,
administrative expenses, reporting on use of funds, and remediation and recoupment of funds used for
ineligible purposes. This section provides a summary for the most frequently asked questions.

TIMELINE FOR USE OF FUNDS

Under the SLFRF, funds must be used for costs incurred on or after March 3, 2021. Further, costs must
be obligated by December 31, 2024, and expended by December 31, 2026.

TRANSFERS

Recipients may undertake projects on their own or through subrecipients, which carry out eligible uses
on behalf of a recipient, including pooling funds with other recipients or blending and braiding SLFRF
funds with other sources of funds. Localities may also transfer their funds to the state through section
603(c)(4), which will decrease the locality’s award and increase the state award amounts.

LOANS

Recipients may generally use SLFRF funds to provide loans for uses that are otherwise eligible, although
there are special rules about how recipients should track program income depending on the length of
the loan. Recipients should consult the final rule if they seek to utilize these provisions.

NON-FEDERAL MATCH OR COST-SHARE REQUIREMENTS

Funds available under the “revenue loss” eligible use category (sections 602(c)(1)(C) and 603(c)(1)(C) of
the Social Security Act) generally may be used to meet the non-federal cost-share or matching
requirements of other federal programs. However, note that SLFRF funds may not be used as the non-
federal share for purposes of a state’s Medicaid and CHIP programs because the Office of Management
and Budget has approved a waiver as requested by the Centers for Medicare & Medicaid Services
pursuant to 2 CFR 200.102 of the Uniform Guidance and related regulations.

SLFRF funds beyond those that are available under the revenue loss eligible use category may not be
used to meet the non-federal match or cost-share requirements of other federal programs, other than
as specifically provided for by statute. As an example, the Infrastructure Investment and Jobs Act
provides that SLFRF funds may be used to meet the non-federal match requirements of authorized
Bureau of Reclamation projects and certain broadband deployment projects. Recipients should consult
the final rule for further details if they seek to utilize SLFRF funds as a match for these projects.

ADMINISTRATIVE EXPENSES

SLFRF funds may be used for direct and indirect administrative expenses involved in administering the
program. For details on permissible direct and indirect administrative costs, recipients should refer to
Treasury’s Compliance and Reporting Guidance. Costs incurred for the same purpose in like
circumstances must be treated consistently as either direct or indirect costs.
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